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In the Court of Appeals of the District of Columbia 


Kate S. Wilkes, Appellant, A 

vs. V No. 1044. 

Samuel Marion Wilkes et al. J 


a Supreme Court of the District of Columbia. 

Samuel Marion Wilkes, Eugene Hix 
Wilkes, Mary Louise Simpson, Formerly 
Mary Louise Wilkes; Leila Virginia Wilkes, 
and Preston B. Wilkes and Leroy Wilkes, 

Minors, by Their Next Friend, Samuel M. 

Wilkes, 

vs . 

Kate S. Wilkes. 

United States of America, 1 
District of Columbia , j s 

Be it remembered that in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

•1 Order Allowing Appeal. 

Filed November 23,1900. 

* 

In the Court of Appeals of the District of Columbia, October Term, 

1900. 

No. 83, Original Docket. 

Kate S. Wilkes, Petitioner, 
vs. 

Samuel Marion Wilkes, Eugene Hix V At Law. No. 43220. 
Wilkes, Mary Louise Simpson, Formerly 
Mary Louise Wilkes, et al. 

On consideration of the petition of Kate S. Wilkes for the allow¬ 
ance of a special appeal from an order of the supreme court of the 
District of Columbia, entered herein on- the 12th day of November 
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2 KATE S. WILKES VS. SAMUEL MARION WILKES ET AL. 

1900, it is now here ordered by the court that said appeal be, and 
the same is hereby, allowed. 

By the court: 

R. H. ALVEY, 

[seal.] ■ Chief Justice. 

November 23,1900. 

A true copy. 

Test: ROBERT WILLETT, Clerk. 

2 Directions to Clerk as to Preparation of Transcript. 

Filed December 3,1900. 

In the Supreme Court of the District of Columbia.;* 

Samuel Marion Wilkes, Eugene Six' 

Wilkes, Mary Louise Simpson, Formerly 
• Mary Louise Wilkes; Leila Virginia 

Wilkes, and Preston B. Wilkes and Leroy A , T at A ooon 

Wilkes! Minors, by Their Next Friend, f At Law ' Na 43220 ' 
Samuel M. Wilkes, Plaintiffs, 

vs. 

Kate S. Wilkes, Defendant. 

To the clerk of the supreme court of the District of Columbia: 

For and on behalf of Kate S. Wilkes, defendant and appellant in 
the above-entitled cause, we, her attorneys of record, hereby notify 
and direct you to include in the transcript of record to be transmitted 
to the Court of Appeals of the District of Columbia the following 
parts of the record (which parts said appellant desires to be included 
in said transcript and deems sufficient for the determination of the 
questions involved in or arising upon appellant's said appeal in this 
cause), viz: • 

1. Plaintiffs’ amended declaration, filed on January 22nd, A. D. 
1900. 

2. Defendant’s fourth, ninth, and fourteenth pleas, filed on March 
2nd, A. D. 1900, to the second, third, and fourth counts respectively 

of plaintiffs’ said amended declaration. 

3 3. Defendant’s motion, filed July 9th, A. D. 1900, to amend 
defendant’s said fourth, ninth,- and fourteenth pleas, and the 

court’s order of that date allowing said motion and amending said 
pleas accordingly. 

4. Plaintiffs’ demurrer to defendant’s said fourth, ninth, and four¬ 
teenth pleas as amended, which demurrer was filed on July 25th, 
A. D. 1900. 

5. The order of the court, entered herein on the 12th day of No¬ 

vember, A. D. 1900, sustaining said demurrer to *said pleas as 
amended. . . «. . 

6. The order of the Court of Appeals of the District of Columbia 
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filed herein on November 23rd, A. D. 1900, allowing a special ap¬ 
peal from said order of the S. C. D. C. of November 12th, A. D. 1900. 

7. Appellant’s entry of a special appeal on Nov. 23rd, A. D. 1900, 
pursuant to said allowance thereof. 

8. The order of Mr. Justice Cole, made on Nov. 23rd, A. D. 1900, 
for a deposit of $50.00 in lieu of bond, <fcc. 

9. The citation and order therefor. 

10. The clerk will also state ahead of said amended declaration 
of January 22nd, A. D. 1900, the time of the filing of the original 
declaration which commenced this suit or proceeding. 

HOLMES CONRAD and 
CONWAY ROBINSON, 

Attorneys for Kate S. Wilkes, Defendant and Appellant. . 

4 We hereby agree that the above is all we require to be in¬ 

serted in said transcript of record. 

F. D. McKENNEY, 

J. S. FLANNERY, 
Attorneys for Plaintiffs. 

Memoranda. 

July 18, 1899.—Original declaration filed. 

November 10,1899.—Amended declaration filed by leave of court. 
January 10,1900.—Leave to plaintiff- to file amended declaration. 


Amended Declaration.. 


Filed January 22,1900. 

In the Supreme Court of the District of Columbia, the 22nd Day of 

January, A. D. 1900. 


Samuel Marion Wilkes, Eugene Hix 
W ilkes, Mary Louise Simpson, Formerly 
Mary Louise Wilkes; Leila Virginia Wilkes, 
and Preston B. Wilkes and Leroy Wilkes, I *, T 
Minors, by Their Next Friend, Samuel M. « 
Wilkes, 


vs. 


Kate S. Wilkes. 


No. 43220: 


5 Now come plaintiffs, by leave of court first had and ob¬ 

tained, and file this their amended declaration in the above- 
entitled cause: . 

1. Plaintiffs sue the defendant to recover possession of that certain 
piece or parcel of land'and premises situate in the city of Washing¬ 
ton, District of Columbia, known as and being lot thirty-nine (39), 
in Blake and Kelly, executors/ subdivision of square one hundred 
and ninety-one (191), as per plat recorded in Liber R. L. H., folio 
128, of the records of the office of the surveyor of said District, in 
and to all of which land and premises plaintiffs claim and have th.e 
fee-simple title and estate and the right of immediate possession' 
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but the defendant nevertheless, having entered into possession 
thereof, wrongfully withholds and detains the same from plain¬ 
tiffs. 

Wherefore plaintiffs claim and demand the possession of said 
piece or parcel of land and premises, with the improvements thereon 
and appurtenances thereof, with costs of this suit. 

2. Plaintiffs further sue the defendant to recover possession of that 
certain piece or parcel of land and premises situate in the city of 
Washington, in the District of Columbia, known as and being lot 
thirty-nine (39), in Blake and Kelly, executors/ subdivision of square 
one hundred and ninety-one (191), as per plat recorded in Liber 
K. L. H., folio 128, of the records of the office of the surveyor of the 
District of Columbia, to all of. which land and premises plaintiffs 
claim and have the fee-simple title and estate and the right of im¬ 
mediate possession, and of which plaintiffs were lawfully 

6 possessed on, to wit, the eleventh day of December, A. D. 
1898, when the defendant entered the same and unlawfully 

ejected plaintiffs therefrom, and ever since has wrongfully withheld 
and continues now to wrongfully withhold possession thereof from 
plaintiffs. 

Wherefore plaintiffs claim and demand the possession of said 
piece or parcel of land and premises, with the improvements thereon 
and appurtenances thereof, with costs of this suit. * 

3. Plaintiffs further sue the defendant for that plaintiffs are the 
sole heirs-at-law of Thomas M. Wilkes, who on the eleventh day of 
December, A. D. 1898, was, and for a long time prior thereto had 
been, possessed of the fee-simple title and estate in and to that certain 
piece and parcel of land situated in the city of Washington, District 
of Columbia, known as and being lot thirty-nine (39), in Blake and 
Kelly, executors/ subdivision of lands in. square one hundred and 
ninety-one (191), as the same appears upon the plat recorded in 
Liber R. L. EL, at folio 128, of the records of the office of the sur¬ 
veyor of the District of Columbia, and who on said date was, and 
for a long time prior thereto had been, in the actual peaceful pos¬ 
session thereof, together with the improvements thereon and the 
appurtenances thereunto belonging. Said Thomas W. Wilkes, being 
so in the actual peaceful possession of said described land and prem¬ 
ises and vested with the fee-simple title thereto, did on said eleventh 
day of December, A. D. 1898, die intestate; whereupon the fee-simple 
title and estate of, in, and to said land and premises, together with 

the right to the immediate possession thereof and the im- 

7 provements thereon and appurtenances thereunto belonging, 
did by operation of law devolve upon and become vested in' 

these plaintiffs and so remains. 

Notwithstanding all of which the defendant, on the day and year 
aforesaid, did enter upon said piece or parcel of land and premises, 
and ever since has wrongfully withheld and detained the same from 
plaintiffs, and continues so wrongfully to deprive plaintiffs of their 
rightful possession thereof. 

Wherefore plaintiffs claim possession of said piece or parcel of 
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land and premises, with the improvements thereon and appurte¬ 
nances thereunto belonging, with the costs of this suit. 

4. Plaintiffs further sue the defendant for that plaintiffs are the 
sole heirs-at-law of Thomas M. Wilkes, who, on the eleventh day of 
December, A. D. 1898, was and for a long time prior thereto had 
been possessed Qf the fee-simple title and estate in and to that cer¬ 
tain piece and parcel of land situated in the city of Washington, 
District of Columbia, known as and being lot thirty-nine (39), in 
Blake and Kelly, executors,’ subdivision of lands in square one hun¬ 
dred and ninety-one (191), as the same appears upon the plat re¬ 
corded in Liber R. L. H., at folio 128, of the records of the office of 
the surveyor of the District of Columbia, and said Thomas M. Wilkes 
on said date was and for a long time prior thereto had been in the 
actual peaceful possession of said piece and parcel of land and 
premises. 

Said Thomas M. Wilkes, being so in possession of said described 
land and premises and So vested with the fee-simple title and estate 
therein, did on said eleventh day of December, A. D. 1898, 

8 die intestate, whereupon the fee-simple title and estate of, in, 
and to said land and premises, together with the right of im¬ 
mediate possession thereof, with the improvements thereon and 
appurtenances thereunto belonging, by operation of law, devolved 
upon and became vested in plaintiffs, and so remain. 

And said plaintiffs being so lawfully possessed of said land and 
premises on, to wit, the eleventh day of December, A, D. 1898, de¬ 
fendant entered upon the same and unlawfully ejected plaintiffs 
therefrom and since hitherto has wrongfully withheld the same from 
plaintiffs. 

Wherefore plaintiffs claim and demand the possession of said land 
and premises, with the improvements thereon and appurtenances 
thereof, together with the costs of this suit. 

5. Plaintiffs further sue the defendant for money payable by the 
defendant to the plaintiffs, for that the plaintiffs on the eleventh day 
of December, A. D. 1898, being lawfully possessed of the land and 
premises situated in the city of Washington, District of Columbia, 
known as and being lot thirty-nine (39), in Blake and Kelly, execu¬ 
tors’, subdivision of square one hundred and ninety-one (191); as per 
plat recorded in Liber R. L. H., at folio 128, of the records of the 
office of the surveyor of the District of Columbia, defendant did 
enter the same and unlawfully eject plaintiffs therefrom and ever 
since hitherto has wrongfully withheld the same from plaintiffs, and 
plaintiffs claim and demand from defendant as mesne profits the 
sum of six thousand ($6,000) dollars, being the fair rental value of 

all of said land, improvements, and appurtenances from said 

9 eleventh day of December, A. D! 1898, to - date, with costs of 
this suit. 

F. D, McKENNEY, 
Attorney for Plaintiffs* 
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Defendant’s Pleas to Plaintiffs’ Amended Declaration . 

Filed March 2,1900. 

In the Supreme Court of the District of Columbia. 

Samuel M. Wilkes et al., Plaintiffs,) 

vs. > At Law. No. 43220. 

Kate S. Wilkes, Defendant. J 

jfc ^ * * 

4. And for a fourth plea to the second count of plaintiffs’amended 
deciaration as filed in this cause on January 22nd, A. D. 1900, the 
defendant says this defendant’s husband, Thomas M. Wilkes, during 
his lifetime and during his coverture with this defendant, heretofore, 
to wit, on the 6th day of May, A. D. 1897, and for some time prior 
thereto, was seized and possessed of and vested with the fee-simple 
right, title, claim,interest, demand, and estate'of, in, to, and out of said 
land and premises in said second count mentioned and described, and 
was in actual possession of said land and premises and of the 
dwelling-house and improvements thereon, and with this defendant, 
Kate S. Wilkes, his wife, resided in said dwelling-house thereon, 
the same not only being his principal house or mansion house, but 
also being his only house, and being so seized, possessed, and vested 
and being so actually possessed, he, the said Thomas M. 

10 Wilkes, together with this defendant, Kate S. Wilkes, his 
wife, heretofore, to wit, on said 6th day of M^, A. D. 1897, for 

the purpose and for the consideration therein mentioned, duly made, 
executed, acknowledged, and delivered their certain deed of trust of 
said land and premises, with the improvements thereunto belong¬ 
ing, in said second count mentioned and described, and heretofore, 
to wit, on the 20th day of May, A. D. 1897, duly recorded said deed 
of trust in Liber 2217,'folio 246 et seq., of the land records of the 
District of Columbia, said deed of trust being worded substantially 
as follows and being of the following tenor and effect, viz: 

11 “ This deed, made this 6th day of May, A. D. 1897, wit- 
nesseth, that Thomas M. Wilkes and Kate S. Wilkes his wife, 

of the District of Columbia, parties hereto of the first part, for the 
purpose of carrying into full effect the uses and trusts hereinafter declared 
and for and in consideration of $5.00 to them in hand paid by John 
E. McLeran and William J. Flather, of the said District of Columbia, 
parties hereto of the second part, receipt of which, in current money 
of the U. S., at the date of delivery hereof, is hereby acknowledged, 
have bargained and sold, granted, enfeoffed and conveyed, and do 
hereby bargain and sell, grant, enfeoff and convey unto and to 
the use of the said John E. McLeran and William J. Flather, as joint 
. tenants, their heirs and assigns, the following-described land and 
premises, with the.improvements thereunto belonging, situate and 
lying in the city of Washington, in the District of Columbia, namely : 
. All of lot numbered thirty-nine (39) in Blake and Kelly, executors’ 




KATE S. WILKES VS. SAMUEL MARION WILKES ET AL. 7 

subdivision of square numbered one hundred and ninety-one (191), 
as per plat recorded in Liber R. L. H., folio 128 of the 
records of the office of the surveyor of the District of Colum¬ 
bia, to have and to hold the said described land, with the 
improvements, rights, ways, easements, and appurtenances unto 
and to the use of the said John E. McLeran and William J. 
Flather as joint tenants, their heirs and assigns. In 

12 and upon the. uses and trusts following, and to and for no 
other use, intent or purpose, that is to say: First. To secure the 

full and punctual payment of one certain promissory note of even 
date with these presents, in the sum of forty-three hundred dol¬ 
lars ($4,300), madjs and signed by the said Thomas M. Wilkes, 
given for money loaned, and payable to the order of William E. H. 
Merritt, five years after date; and interest thereon from date and 
until paid, at the rate of five per-centum per annum, payable semi¬ 
annually ; each instalment of interest to bear interest after maturity, 
if not then paid, at the rate aforesaid. Principal and interest pay¬ 
able at the Riggs National Bank of Washington, D. C. And also 
to secure the reimbursement of the holder or holders of said note 
and the trustees herein named or their survivor for any and all 
costs and expenses including reasonable counsel fees, incurred or 
paid on account of any litigation at law or in equity which may 
arise in respect of this trust or the indebtedness or property herein 
mentioned while this trust continues. Second , until any sale and 
conveyance as hereinafter provided for, to permit, the said Thomas M. 
Wilkes, his heirs and assigns, to possess and enjoy said described 
premises and to receive the issues and profits thereof ’, and on full pay¬ 
ment of said note, and interest thereon, and all sums advanced or 
expended in respect of this trust (including half commissions to the 
trustees on the debt secured, in case of advertisement hereunder 
and no sale), to release and reconvey in fee, at the expense of the 
releasee unto the said Thomas M. Wilkes, or the person or persons 
then claiming under him, the aforesaid land and premises. Third, 
upon any default being made in payment of said note when 

13 due or any extension or -renewals thereof, or any instalment 
of interest thereon; or in payment of any taxes now, or be¬ 
coming, due on said land and premises while this trust exists, after 
demand made for payment of such taxes, or in keeping, while this 
trust exists, a fire insurance on the buildings on said land in an 
amount not less than $5,000 and to the satisfaction of the party 
hereby secured, and the policy or policies duly assigned for the bene¬ 
fit of this trust; or in payment on demand of any sum or sums ad¬ 
vanced by the holder or holders of said note on account of any costs 
and expenses of this trust, or on account of any such taxes or in¬ 
surance or expense of litigation, with interest thereon at 6 per centum 
per annum from date of advance (it being hereby agreed that on any 
default in payment of said costs, expenses or taxes, insurance or ex¬ 
penses of litigation, as aforesaid the same may be paid by the holder 
or holders of said note and all sums advanced in so doing, with in¬ 
terest as aforesaid shall forthwith attach as a lien hereunder and be 





8 KATE S. WILKES VS. SAMUEL MARION WILKES ET AL. 

demandable at any time), then and in either event the said parties 
hereto of the second part or the survivor of them or his heirs or sub¬ 
stituted trustee, shall sell at public auction the hereinabove granted 
and described real estate, and improvements at such time and place, 
upon such terms and conditions, with'such postponement of sale or 
resale and after such previous public notice not less than ten days 
as to the said parties hereto of the second part, or the survivor or 
his heirs or substituted trustee, shall seem best for the interest of 
all parties concerned and (the terms of sale being complied with) 
shall convey in fee to, and at the costs of the purchaser, the premises 
so sold, such purchaser being hereby discharged from all 

14 liability for the application of the purchase-money; and 
shall apply the proceeds of sale (after paying all expenses of 

sale; all taxes thereon due, all sums advanced for costs or taxes or 
insurance or expense of litigation, as aforesaid with interest as afore¬ 
said, and a trustees’ commission of five per centum on the gross 
amount of sales), to the payment of the aforesaid indebtedness, or so 
much thereof as may remain unpaid, whether then due or not, with 
interest unpaid thereon at the rate aforesaid to the date of payment, 
paying over the surplus, if any, to the said Thomas M. Wilkes, his 
heirs or assigns. 

And the said Thomas M. Wilkes for himself and his heirs, doth 
hereby covenant with said parties of the second part, or the sur¬ 
vivor, his heirs and assigns or substituted trustee, to forever warrant 
and defend the title to said granted premises unto the said parties 
hereto of the second part, the survivor, his heirs and assigns or sub¬ 
stituted trustee, for the uses and purposes hereinbefore declared, 
from and against all persons claiming the same, or any part thereof, 
by, through or under the said parties hereto of the fipst part; and 
at the cost of the person requesting the same, to execute and deliver 
any other or further deed or deeds deemed by legal counsel neces¬ 
sary to more fully assure the title to said granted premises unto the 
said parties hereto of the second part, the survivor, his heirs and 
assigns, for the uses aforesaid. 

In testimony whereof the said Thomas M. Wilkes and Kate S. 
Wilkes, his wife, have hereunto set their hands and seals the 

15 day and year first hereinabove written. 

THOMAS M. WILKES, [seal.] 
KATE S. WILKES. [seal/ 

Signed, sealed and delivered in the presence of— 

E. P. BURKET. 

District of Columbia, To wit: 

I, Edward P. Burket, a-notary public in and for the District afore¬ 
said, hereby certify that Thomas M. Wilkes and Kate S. Wilkes, his 
wife, the grantors in and who are personally well known to me as 
the persons who executed the aforegoing and annexed deed, dated 
May 6th, A. D. 1897, personally appeared before me in the said Dis¬ 
trict and acknowledged the said deed to be their act and deed; and 
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the said Kate S. Wilkes, being by me examined privily and apart 
from her husband and having the deed aforesaid fully explained to 
her by me, acknowledged the same to be her act and deed, and de¬ 
clared that she had willingly signed, sealed, and delivered the same, 
and that she wished not to retract it. Given under my hand and 
notarial seal this sixth day of May, A. D. 1897. 

EDWARD P. BURKET, 

[notarial seal.] Notary Public” 

16 And from and after and ever since said deed of trust and 
continuously from the time of said deed of trust down to the 

present time said trustees under said deed of trust and who are 
therein named have had and have held and have been vested with 
the whole and entire legal fee-simple right, title, claim, interest,- de¬ 
mand, and estate of, in, to, and out of said land and premises, with the 
improvements thereunto belonging (the same being the identical 
land and premises in said second count mentioned and described), 
and from and after and since said deed of trust this defendant’s said 
husband, Thomas M. Wilkes, had and held (and only had and held) 
of, in, to, and out of said land and premises and the improvements 
thereunto belonging and the issues and profits thereof, first, a 
chancery trust created and declared by said deed of trust in favor of 
said Thomas M. Wilkes as cestui que trust thereof, as aforesaid— i. e., a 
• mere chancery trust until such default, sale, and conveyance, such 
sale and conveyance being required to be made by said trustees upon 
any default being made as aforesaid ; second, an equity of redemp¬ 
tion or equitable estate of inheritance; and thereafter, to wit, on 
the 11th day. of December, A. D. 1898, this defendant’s said husband, 
Thomas M. Wilkes, died intestate, leaving this defendant, Kate S. 
Wilkes, surviving hiin as his widow (who since his death has been, 
by the supreme court of the District of Columbia, holding a special 
term for orphans’ court business, duly appointed administratrix of 
the estate of her said husband, Thomas M. Wilkes, deceased, and has 
duly qualified as such administratrix), and leaving the plaintiffs 
surviving him as his heirs, and from the time of said deed of 
trust until his death, and at the time of his death said 

17 Thomas M. Wilkes had and held and only had and held of,. 
in, to, and out of said land and premises and the improve¬ 
ments thereunto belonging and the issues and profits thereof, first , 
such chancery trust by said deed of trust created and declared in 
his favor as cestui que trust thereof, as aforesaid ; second, such equity 
of redemption or equitable estate of inheritance, aforesaid; and by 
reason of the death of this defendant’s said husband, Thomas M. 
Wilkes, intestate, as aforesaid, and of this defendant’s appointment 
and qualification as administratrix of the estate of said Thomas W. 
Wilkes, deceased, said chancery trust by said deed of trust created 
and declared in his favor as cestue qui trust thereof, as aforesaid, de¬ 
scended to, devolved upon, and became vested in this defendant as 
administratrix of the estate of said Thomas M. Wilkes, deceased, and 
by reason of the death of this defendants said husband, Thomas M 

2—1044a 
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Wilkes, intestate, as aforesaid, and by reason of the statute in such 
case made and provided a right of dower and of quarantine of, in, 
to, and out of said equity of redemption or equitable estate of in¬ 
heritance devolved upon and became consummate in and vested in 
this defendant, Kate S. Wilkes, as the widow of said Thomas M. 
Wilkes, deceased, and subject to this defendant’s aforesaid right of 
dower and quarantine therein, the right to said equity of redemption 
or equitable estate of inheritance descended to the plaintiffs as his j 
heirs, and from the time of said deed of trust until his death 
and at the time of Lis death said Thomas M. Wilkes was in the 
actual ownership, possession, and enjoyment of such (and only 
of such) chancery trust and equity of redemption or 

18 equitable estate of inheritance, and with this defendant, 
Kate S. Wilkes, his wife, resided in said dwelling-house 

thereon, the same not only being his principal house or man¬ 
sion-house, but also being his onty house; and upon the death 
of her said husband, Thomas M. Wilkes, and from and after the 
happening of that event this defendant, Kate S. Wilkes (who, as his 
wife, was at his death residing upon said land and premises and in 
said house, as aforesaid), remained and tarried in said residence and 
dwelling-house (the same not only having been her said husband’s 
principal house or mansion-house on the day of his death, but also 
having been his only house on the day of his death) for and during 
40 days after her said husband’s death, as she was entitled to do 
and had the right to do; but her dower was not assigned to her 
during that time and has not yet been assigned to her, and this de¬ 
fendant from the time of her said husband’s death to the present 
time, as w r ell during said 40 days as thereafter, has continued, re¬ 
mained, and tarried upon said land and premises and in said house, 
as she was and is entitled to do and had and has the right to do, 
and she has continued to remain, tarry, and stay in actual possession 
of said land and premises and of said house from her said husband’s 
death to the present time, as under the circumstances she was and is 
entitled to do and had and has the right to do, and the plaintiffs 
themselves never have been nor have any of them been in actual 
possession or enjoyment of the same at any time; without this, that 
to all of said land and premises plaintiffs have the fee-simple title 
and estate as alleged. 

^ xh VL# ^ 

v ^ ^ ^p ^p /p 

19 9. And for a further plea to the third count of plaintiff’s 
amended declaration as tiled in this cause on January 22nd, 

A. D. 1900, the defendant says this defendant’s husband, Thomas M. 
Wilkes, during his lifetime and during his coverture with this de¬ 
fendant, heretofore, to wit, on the 6th day of May, A. D. 1897, and for 
som§ time prior thereto, was seized and possessed of and vested with 
the fee-simple right, title, claim, interest, demand, and estate of, in, 
to, and out of said land and premises in said third count mentioned 
and described, and was in actual possession of said land and prem¬ 
ises and of the dwelling-house and improvements thereon, and with 
this defendant, Kate S. Wilkes, his wife, resided in said dwelling- 
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house thereon, the same not only being his principal house or man¬ 
sion-house, but also being his only house; and, being so seized, 
possessed, and vested and being so actually possessed, he, the said 
Thomas M. Wilkes, together with this defendant, Kate S. Wilkes, his 
wife, heretofore, to wit, on said 6th day of May, A. D. 1897, for the 
purpose and for the consideration therein mentioned, duly made, 
executed, acknowledged, and delivered their certain deed of trust of 
said land and premises, with the improvements thereunto belonging, 
in said third count mentioned and described, and heretofore, to wit, 
on the 20th day of May, A. D. 1897, duly recorded said deed 

20 of trust in Liber 2217, folio 246 etseq., of the land records of 
the District of Columbia, said deed of trust being worded sub¬ 
stantially as set forth and given in defendant’s 4tli plea, supra , and 
being of the tenor and effect set forth and given in defendant’s 4th 
plea, supra (which part of said 4th plea is hereby expressly referred to 
and is to be taken, treated, and considered as a part of this plea as 
fully and completely as if the same was at this point fully and at large 
inserted in this plea). 

And from and after and ever since said deed of trust and contin¬ 
uously from the time of said deed of trust down to the present time 
said trustees under said deed of trust, and who are therein named, 
have had and have held and have been vested with the whole and 
entire legal fee-simple right, title, claim, interest, demand, and 
estate of, in, to, and out of said land and premises, with the improve¬ 
ments thereunto belonging (the same being the identical land and 
premises in said third count mentioned and described), and from 
and after and since said deed of trust this defendant’s-said husband, 
Thomas M. Wilkes, had and held (and only had and held) of, in, to, 
and out of said land and premises and the improvements thereunto 
belonging and the issues and profits thereof, first , a chancery trust 
created and declared by said deed of trust in favor of said Thomas 
M. Wilkes as cestui que trust thereof, as aforesaid— i. e., a chancery 
trust’ until such default, sale, and conveyance, such sale and con- 
{ . veyance being required to be made by said trustees upon any default 
I being made as aforesaid. 

• Second. An equity of redemption or equitable estate of inher¬ 
itance. And thereafter, to wit, on the lltli day of December, 
A. D. 1898, this defendant’s said husband, Thomas M. Wilkes, 
died intestate, leaving this defendant, Kate S. Wilkes, sur¬ 
viving him as his widow (who, since his death, has 

21 been, by the supreme court of the District of Columbia, 
holding a special term for orphans’ court business, duly ap¬ 
pointed administratrix of the estate of her said husband, Thomas 
M. Wilkes, deceased, and has duly qualified as such administratrix) 
and leaving the plaintiffs surviving him as his heirs, and from the 
time of said deed of trust until his “death and at the time of his 
death said Thomas M. Wilkes had and held and only had and held of, 
in, to, and out of said land and premises and the improvements 
thereunto belonging and th e issues and profits thereof: 

• First. Such chancery trust by said deed of trust created and de- 
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clarecl in his favor as cestui que trust thereof as aforesaid. Second. 
Such equity of redemption or equitable estate of inheritance afore¬ 
said. And by reason of the death of this defendant’s said husband, 
Thomas M. Wilkes, intestate as aforesaid, and of this defendant’s 
appointment and qualification as administratrix of the estate of said 
Thomas M. Wilkes, deceased, said chancery trust, by said deed of 
trust created and declared in his favor as cestui que trust thereof as 
aforesaid, descended to, devolved-upon, and became vested in this 
defendant as administratrix of the estate of said Thomas M. Wilkes, 
deceased, and by reason of the death of this defendant’s said hus¬ 
band, Thomas M. Wilkes, intestate as aforesaid, and by reason of 
the statute in such case made and provided a right of dower and of 
quarantine of, in, to, and out of said equity of redemption or. equi¬ 
table estate of inheritance devolved upon and became consummate 
in and vested in this defendant, Kate S. Wilkes, as the widow of 
said Thomas M. Wilkes, deceased, and, subject to this defend- 

22 ant’s aforesaid right of dower and quarantine therein, the 
right to said equity of redemption or equitable estate of in¬ 
heritance descended to the plaintiffs as his heirs. 

And from the time of said deed of trust until his death and at 
the time of his death said Thomas M. Wilkes was i% the- actual 
ownership, possession, and enjoyment of such (and only of such) 
chancery trust and equity of redemption or equitable estate of in¬ 
heritance, and with this defendant, Kate S. Wilkes, his wife, re¬ 
sided in said dwelling-house thereon, the same not only being his 
principal house or mansion house, but also being his only house; 
and upon the death of her said husband, Thomas M. Wilkes, and 
from and after the happening of that event this defendant, Kate S. 
Wilkes (who, as his wife, was at his death residing upon said land 
and premises and in said house, as aforesaid), remained and tar¬ 
ried in said residence and dwelling-house (the same not only hav¬ 
ing been her said husband’s principal house or. mansion house on 
the day of his death, but also having been his only house on the 
day of his death) for’and during 40 days after her said husband’s 
death, as she was entitled to do and had the right to do; but her 
dower was not assigned to her during that time and has not yet 
been assigned to her, and this defendant from the time of her said 
husband’s death to the present time, as well during the said 40 
days as thereafter, has continued, remained, and tarried upon said 
land and premises and in said house, as she was and is entitled to 
do and had and has the right to do, and she has continued to 
remain, tarry, and stay in actual possession of said land and 

23 premises and of said house from her said husband’s death 
to the present time, as under the circumstances she was and 

is entitled to do and had and has the right to do, and the plain¬ 
tiffs themselves never have been nor have any of them been in 
actual possession or enjoyment of the same at any time. Without 
this , that the fee-simple title and estate of, in, and to said land and 
premises devolved upon and became vested in the plaintiffs and so 
remains, as alleged. 
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14, And for a further plea to the fourth count of plaintiffs’ 
amended declaration as filed in this cause on January 22nd, A. D. 
1900, the defendant says this defendant’s husband, Thomas M. Wilkes, 
during his lifetime and during his coverture with this defendant, 
heretofore, to wit, on the 6th day of May, A. D. 1897, and for some 
time prior thereto, was seized and possessed of and vested with the 
fee-simple right, title, claim, interest, demand, and estate of, in, to, 
and out of said land and premises in said fourth count mentioned 
and described and was in actual possession of said land and prem¬ 
ises and of the dwelling-house and improvements thereon, and with 
this defendant, Kate S. Wilkes, his wife, resided in said dwelling- 
house thereon, the same not only being his principal house or man¬ 
sion house, but also being his only house, and being so seized, 
possessed, and vested and being so actually possessed he, the 

24 said Thomas M. Wilkes, together with this defendant, Kate 
S. Wilkes, his wife, heretofore, to wit, on said 6th day of May, 

A. D. 1897, for the purpose and for the consideration therein men¬ 
tioned, duly .made, executed, acknowledged, and delivered their 
certain deed of trust of said land and premises, with the improve¬ 
ments thereunto belonging, in said fourth count mentioned and 
described, and heretofore, to wit, on the 20th day of May, A. D. 1897, 
duly recorded said deed of trust in Liber.2217, folio 246 et seq., of the 
land records of the District of Columbia, said deed of trust being 
worded substantially as set forth and given in defendant’s fourth 
plea, supra , and being of the tenor and effect set forth and given in 
defendant’s 4th plea, supra (which part of said 4th plea is hereby 
expressly referred to and is to be taken, treated, and considered as‘a 
part of this plea as fully and completely as if the same was at this 
point fully and at large inserted in this plea). ■ 

And from and after and ever since said deed of trust and contin¬ 
uously from the time of said deed of trust down to. the present time 
said trustees under said deed of trust and who are therein named 
have had and have held and have been vested with the whole and 
entire legal fee-simple right, title, claim,' interest, demand, and 
estate of, in, to, and out of said land and premises, with the improve¬ 
ments thereunto belonging (the same being the identical land and 
premises in said fourth count mentioned and described), and from 
and after and since said deed of trust this defendant’s said husband, 
Thomas M. Wilkes, had and held (and only had and held) 

25 of, in, to, and out of said land and premises and the improve¬ 
ments thereunto belonging and the issues and profits thereof: 

First. A chancery trust created and declared by said deed of trust in 
favor of said Thomas M. Wilkes as cestui que trust thereof, as afore¬ 
said*— i. e., a chancery trust until such default, sale, and conveyance, 
such sale and conveyance being required to be made by said trustees 
upon any default being made, as aforesaid. 

Second. An equity of redemption or equitable estate of inherit¬ 
ance ; and thereafter, to wit, on the 11th day of December, A. D. 
1898, this defendant’s said husband, Thomas M. Wilkes, died in¬ 
testate, leaving this defendant, Kate S. Wilkes, surviving him as his 
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widow (who since his death has been, by the supreme court of the 
District of Columbia, holding a special term for orphans’ court busi¬ 
ness, duly appointed adminintratrix of the estate of her said hus¬ 
band, Thomas M. Wilkes, deceased, and has duly qualified as such 
administratrix) and leaving the plaintiffs surviving him as his 
heirs, and from the time of said deed of trust until his death and 
at the time of his death said Thomas M. Wilkes had and held and 
only had and held of, in, to, and out of said land and premises and 
the improvements thereunto belonging and the issues and profits 
thereof: First. Such chancery trust by said deed of trust- created 
and declared in his favor as cestui que trust thereof, as aforesaid. 

Second. Such equity of redemption or equitable estate of inherit¬ 
ance aforesaid; and by reason of the death of this defendant’s 
said husband, Thomas M. Wilkes, intestate, as aforesad, and .of this 
defendant’s appointment and qualification as administratrix of the 
estate of said Thomas M. Wilkes, deceased, said chancery trust, by 
said deed of trust created and declared in his favor as cestui 

26 que trust thereof, as aforesaid, descended to, devolved upon, 
and became vested in this defendant as administratrix of the 

estate of said Thomas M. Wilkes, deceased, and by reason of the 
death of this defendant’s said husband, Thomas M. Wilkes, intestate 
as aforesaid, and by reason of the statute in such case made and pro¬ 
vided, a right of dower and of quarantine of, in, to, and out of said 
equity of redemption or equitable estate of inheritance devolved 
upon and- became consummate in and vested in this defendant, Kate 
S. Wilkes, as the widow of said Thomas M. Wilkes, deceased, and, 
subject to this defendant’s aforesaid right of dower and quarentine 
therein, the right to said equity of redemption or equitable estate of 
inheritance descended to the plaintiffs as his heirs. 

And from the time of said deed of trust until his death and at the 
time of his death said' Thomas M. Wilkes was in the actual owner¬ 
ship, possession, and enjoyment of such (and only of such) chancery 
trust and equity of redemption or equitable estate of inheritance, 
and with this defendant, Kate S. Wilkes, his wife, resided in said 
dwelling-house thereon, the same not only being his principal house 
or mansion-house, but also being his only house, and upon the 
death of her said husband, Thomas M. Wilkes, and from and after 
the happening of that event this defendant, Kate S. Wilkes (who, as 
his wife, was at his death residing upon said land and premises and 
in said house, as aforesaid), remained and tarried in said said resi¬ 
dence and dwelling-house (the same not only having been her said 
husband’s principal house or mansion-house on the day of his death, 
but also having been his only house on the day of his death) for 
and during 40 days after her said husband’s death, as she was 

27 entitled to do and had the right to do, but her dower was not 
assigned to her during that time and has not yet been 

assigned to her, and this defendant from the time of her said hus¬ 
band’s death to the present time, as well during said 40 days as there¬ 
after, has continued, remained, and tarried upon said land and 
premises and in said house, as she was entitled to do and had and ' 
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has the right to do, and she has continued to remain, tarry, and stay 
in actual possession of said land and premises and of said house 
from her said husband’s death to the present time, as, under the cir¬ 
cumstances, she was and is entitled to do and had and has the right 
to do, and the plaintiffs themselves never have been, nor have any 
of .them been, in actual possession or enjoyment of the same at any 
time; without this, that the fee-simple title and estate of, in, and 
to said land and premises devolved upon and became vested in the 
plaintiffs and so remains as alleged. 

< 4 # 4 ^ 4 ^ 4 < 

^ ^ ^ ^ 

HOLMES CONRAD and 
CONWAY ROBINSON, 

Attorneys for Defendant . 


28 Defendant’s Motion to Amend Def’t’s 4th, 9th, and 14 th Pleas . 

Filed July 9,1900. 

In the Supreme Court of the District of Columbia. 

• 

Samuel M. Wilkes et al., Plaintiffs, 1 

vs. >At Law. No. 43220. 

Kate S. Wilkes, Defendant. J 

Now comes the defendant and moves the court to amend defend¬ 
ant’s fourth (4th) plea by inserting in the absque hoc part of said 
fourth plea, immediately before the words 11 fee-simple title and estate ” 
the word “ legal,” and immediately after those words the words “ in 
manner and form,” so that the absque hoc portion of said fourth plea 
shall read as follows, viz: “ Without this, that to all of said land and 
premises plaintiffs have the legal fee-simple title and estate in man¬ 
ner and form as alleged.” 

And further moves the court to amend defendant’s ninth (9th) 
and fourteenth (14th) pleas respectively by inserting in the absque 
hoc part of each of said pleas respectively, immediately before the 
words “ fee-simple title and estate the ivord “ legal,” and immediately 
before the words “ as alleged ” the words “ in manner and form,” so 
that the absque hoc portion of said ninth and .fourteenth pleas re¬ 
spectively shall read as follows, viz: “ Without this, that the legal 
fee-simple title and estate of, in, and to said land and premises de¬ 
volved upon and became vested in the plaintiffs and so re- 

29 mains in manner and form as alleged.” • 

.HOLMES CONRAD and 
CONWAY ROBINSON, 

Attorneys for Defendant 
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Supreme Court of the District of Columbia. 

Monday, July 9,1900. 

Session resumed pursuant to adjournment, Chief Justice Bi&gham 
presiding. 

^ ^ • 

^ ni 

Samuel M. Wilkes et al., Pl’t’ffs, 1 

vs. > At Law. No. 43220. 

Kate S. Wilkes, Defendant. ) 

Upon hearing the motion of the defendant to strike out the plain¬ 
tiffs’ replications t,o the defendant’s 4th, 9th, and 14th pleas, it is 
considered that said motion be granted and that said replications be, 
and hereby are, stricken out. 

Thereupon the defendant’s motion this day filed for leave to amend 
said above-mentioned pleas coming on to be heard, it is considered 
that the same be, and hereby is, granted, and said pleas are amended 
accordingly, with leave to the plaintiffs to reply to said pleas as 
amended within ten days. 

30 Demurrer. 

Filed July 25,1900. 

In the Supreme Court of the District of Columbia. 

Samuel Marion Wilkes et ux., Plaintiffs,! 

vs. V At Law. No. 43220. 

Catherine S. Wilkes, Defendant. j 

The plaintiffs say that the defendant’s fourth, ninth, and four¬ 
teenth pleas, as amended, are bad in substance. 

F. d: McKENNEY, 

J, S. FLANNERY, 

Attorneys for Plaintiffs. 

Note. —Among the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer are the following: 

1. Because each of said pleas, as amended, is argumentative. 

2. Because each of said pleas, as amended, amounts to the general 
issue. 

3. Because each of said pleas, as amended, traverses matters not 
alleged in the plaintiffs’ declaration. 

4. Because said pleas, as amended, do not answer fully and com¬ 
pletely the averments of the plaintiffs’ declaration. 

5. Because said pleas, as amended, do not amount to a de¬ 
fence in law to the allegations of the plaintiffs’ declaration. 


31 
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Supreme Court of the District of Columbia. 

Monday, November' 12,1900. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 

Samuel Marion Wilkes et al., Plaintiffs,) 

vs. >At Law. No. 43220. 

Catherine S. Wilkes, Defendant. J 

Upon hearing the demurrer of the plaintiffs to the fourth, ninth, 
and fourteenth pleas of the defendant, as amended, after considera¬ 
tion thereof, it is considered that said demurrer be, and it hereby is, 
sustained. 

To which ruling of the court the defendant, by her attorneys, then 
and there objected and excepted. 

32 Order for Clerk to Enter Special Appeal, See. 

Filed November 23,1900. 

In the Supreme Court of the District of Columbia, the 23rd Day of 

November, A. D. 1900. 

Samuel Marion Wilkes, Eugene Hix Wilkes/ 

Mary Louise Simpson, Formerly Mary Louise 
Wilkes; Leila Virginia Wilkes and Preston B. A+T 
Wilkes and Leroy Wilkes, Minors, by Their Next }• aqooo 
F riend, Samuel M. Wilkes, Plaintiffs, 

vs. 

Kate S. Wilkes, Defendant. 

The clerk of said court will enter a special appeal by said defend¬ 
ant, Kate S. Wilkes, fo the Court of Appeals of the District of Colum¬ 
bia from the order df the supreme court of the District of Colum¬ 
bia entered herein on the 12th day of November, A. D. 1900. Such 
special appeal has been duly allowed' by said Court of Appeals of 
the District of Columbia. 

HOLMES CONRAD and 
CONWAY ROBINSON, 

Attorneys for said Kate S. Wilkes, 
Defendant and Appellant, as Aforesaid . 


3—1044a 
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Order Allowing Deposit in Lieu of Bond. 

November 23, 1900. 

In the Supreme Court of the District of Columbia. 

Samuel M. Wilkes et al., PFt’ffs,! 

vs. > At Law. No. 43220. 

Kate S. Wilkes, Def’t. J 

Upon motion of the defendant, by her attorney, it is con- 

33 sidered that the defendant have leave to deposit herein the 
sum of fifty dollars ($50) in lieu of a bond for costs on her 

appeal to the Court of Appeals ; such deposit of said sum is hereby 
approved as sufficient to cover costs and perfect her appeal. 

CHAS. C. COLE, 

Memorandum. 

November 26, 1900.—$50.00- deposited by appellant in lieu of 
appeal bond. 

Order for Citation. 

Filed November 30,1900. 

In the Supreme Court of the District of Columbia, the 30th Day of 

November, 1900. 

Samuel M. Wilkes et al., Plaintiffs, 1 

vs. V At Law. No. 43220. 

Kate S. Wilkes, Defendant, J 

The clerk of said court will issue a citation in this cause to the 
appellees. 

HOLMES CONRAD and 
CONWAY ROBINSON, 

Attorneys, for Kate 8. Wilkes, Defendant and Appellant. 

34 In the Supreme Court of the District of Columbia. 

Samuel Marion Wilkes et al. ) 

vs. V At Law. No. 43220. In Equity. 

Kate S. Wilkes. j 

The President of the United States to Samuel Marion Wilkes, Eugene 
Hix Wilkes, Mary Louise Simpson, formerly Mary Louise Wilkes; 
Leila Virginia Wilkes and Preston B. Wilkes and Leroy Wilkes, 
minors, b}^ their next friend, Samuel M. Wilkes, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing the 
cause therein under and as directed by the rules of said court, pur¬ 
suant. to an appeal allowed in the Court of Appeals * of the District 
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of # Columbia on the 23d day of November, 1900, wherein Kate 
S. Wilkes -— appellant and you are appellees, to show cause, if any 
there be, why the judgment rendered against the said appellant should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Edward F. Bing- 
Seal Supreme Court .ham, chief justice of the supreme court of 
of the District of the District of Columbia, this 30th day of 
Columbia. November, in the year of our Lord one thou¬ 
sand nine hundred (1900). ' 

JOHN R YOUNG, Clerk 


Service of the above citation accepted this 30 day of November, 
1900. 


F. D. McKENNEY, 
Attorney for Appellees. 


35 Supreme Court of the District of Columbia. 

United States of America, 1 
District of Columbia , J ss ' 

I, John R Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 
to 34, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part of 
this record, in cause No. 43220, at law, wherein Samuel Marion 
Wilkes et al. are plaintiffs and Kate S. Wilkes is defendant, as the 
same remains upon the files and of record in said court. • 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, this 24 day of De- 
Columbia. cember, A. D. 1900. 

JOHN R YOUNG, Clerk 

Endorsed on cover: District of Columbia supreme court. No. 
1044. Kate S. Wilkes, appellant, vs. Samuel Marion Wilkes ^ al. 
Court of Appeals, District of Columbia. Filed Jan. 12,1901. Bobert 
Willett, clerk. 




